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SYLLARUS
1. The Constitution of this state provides that no person
shall he ¢ompelled in any ceriminal cage te be a witness against himself.
Under this provision a man cannot be compelled %o give evidsnce against

himself before 2 grand jury, but one called before & grand jury invesiigating

& particular crime may be indicted on the svidence of othere, so long a8 he
is not compelled to give evidence against himaelf. No constitutional right
of the defendant in this cese was impaired.

| 2. The identification of defendant as.one of those engageﬁ
in the commission of a crime charged was sufficient though the pexrson
making it cannot remember the face of the person identified. Identification '
based upon cother peculiaritiess may be reasonably sure.

3« In a prosecution for rape svidsnce ia admissible that the
defendant had a vensereal diaeass'and that the complaindnt soon after the
alleged commission of the crime comtracted the same desease. The evidence
in this case as %o the time when defendant and complainant had such a desease
is sufficient to render it admissidle, -

4., In a prosecution for rape, penetration may be proven by
circumstantial evidence. The evidence of penetration in this case was
sufficient.

AFFIRMED.
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The story which the ceaviction rests 1s 2 strange one. The young man
and woman separated themsslves from two other boys and ziris, They wanderad
sbout . They, like &thers, watched the animals as they were taken from the
menagerie, Buddenly they were alone. They were attacked by sixn Negroes,
+aken unobserved bty any-one to a secluded spot 2 block away, and the girl
was assaultad by the six successively, and ravished , 'as the\Ppinion 8ays,
by five ,the last two of the sizx quarrelllng over the right oi*prsoed;QGe .
Une Fegro beld a gun peointed at the young man. He was quietzthrgughouf.

‘Continuing the stroy it is proper to note that thé young mén and
woman , when relezsdd amd told not 1o return to the show gfounds,walked 'a
faw blocks to the Merritt School—house, sat there on the steps talkingdi
for a few mi nutes, walked back to the Orand Avenue car Line, took & oar
and Tode ten blocks wast,and then walked tUw or threse blocks %o the young
on the porch for a while talking . The Pather was

womans houae. They sat
Tne Mpther had retired . The young man then lefs

in Phe houss resading »
took & strest caf home , going past the show grounds, and thence to the
docks add to work . The young woman wenlt wup etairs , passing her father
#ith the remark,"l am going %0 bed ,Tetopped at her Mothers room saying,
7 Mama,l met Jimmie tohikht and we went to the Circus , ™ Heceived the
kindly Tesponse,¥All right , dear, go %o bed now,"went to her room , then
to the bathroom , and then to bed and to asleep,She made no complaint.
 "ikile the rule requiring immediate complaint 1s not inflexible, yet the
unexpleined failure %o do S0 is a very lmportant fagt.It 13 so nagural ae

to bd almost ineviabls that a female upon the orime has Deen committed

will make immediate complaht ,if she have a mother or other confidential

friend te whowm she can make 1t. The Tule is found upor the law of haman

nature ,"State vs.Connelly.57 Mian.482.

Some time betwzen one and two she was awakened by her mother, and

jater went %o the Canpadian Northern Yards to identify tbhe Negroes . The

Family Physician called at tem . He knew the occassion of hé# call. he had
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Be had the sympethy attendant upon the relaiion of a family physician and
pafient. He'found a Normal condition®"though™ she seemed 31lightly neTvous;
the physical condition w#as good. His examination was ﬁhorough. There were
no sbrasions nor bruises nor inflammation ner evidence of soreness or
tenderness. He did not call again. Some of the best evidence of a cfime
if there was one of shis kind, waa nct preservad. State v. Cowing, 29
Minn., 183, I34. There is other testimony that the girl wastveryhystarical
and nervous® for several days. So were other Duluth people in the days
follewing June 14. Mason denied that he was puilty, c¢laimed that he was a%
work, and was corroborated by some of his negro fellow-workers. There 15
perhaps a possibility that six negroes committed the crime just as chargsd.
Convictions ars nod restad on posaibllities. The story in its entirety is
unuaval and strikimgly improbable.

Now pass to ildentification. Mason was brought before the young man -
and woman at the yards abous 5 in the morning of June IS. They 4id not
identify him. There was testimony that the girl shook her head when Mason
was presented. He was discharged apd went to VTirginia with the show. The
boy and girl assuned to identify some, partially et least, and they and the
of ficers selected from the ICO or I20 negroes follewing the show, thirteen
as 1likely auspecta. T oy were taken to ths oity iail. Sewen were released
hefore noon. That left six.Three were hung that night. That left three.
The three who escaped hanging were spirlted to Superior apd brought toux
tﬁe county jail the next day. Ten were brought down from Virginis ilater g
,Max Mason among them, and taken to the county Qail.so there were thirteen :
in the jail for the Grand JuRy.

It 18 common knowledge that colored men are not easily distinguishs®
in daytime and less readily in the dark or in the twilizgh%. Young Southern
Negross such as these look much alike %o the northerner. The proof is 1n
the case. ¥ason and nine others were arraested in Virginie en the I5th. Two
officers who were achtive in the work of identification at the yards in the
morning went there and apprehended them. :hey started to Duluth by JAuto

aith four of them. Thev were stopped & few miles back of Duluth because of

the lynching in progress, and the negroas were kept over night in a neardy o

e . DT e i
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hquse. One of these officers, on the witness stand with Mason before
him, was not quite sure thas he was one of the four, buit said, "I

pelieve he was", Mason was not ons of the four. He was trought down by

train the next day and taken %o the county jail, The other officer on tke

with Maeon before him, stated with positivensss that he

w85 one of the thirteen taksn from the cars on the morningy of the
-

‘witness- stand,

fiftesnth, was cne of the six kept in jail,thal he gave his name as Graen,
ang that he was omne of the threze not hung. He says that Mascn denied thath

Le had offended and "erled in the police station®. These officers ware

trained by their calling to cbserze closely and identify wmen. They were
honest.They helped round up the ten negroes in Virginia, rsjecting two

or three. They were in the Aute with four of thame One thought. Mason

was along. The other was positive that he wWas one of the six who Wwere
aken to the police station and so was never in Virginia. Mason

concedadly was never in-the auteo, nor in the police station, never was

sccuged of anything theres, nsver denied anything there, and mever crisd
fhere. Both officers wers mistaken each in a different way. They were
unable to distinguish from others the negro wiho had been 1n jall for
five months chargad witk this crize. Fhat of the identificatién by the
voung man and woman? The grand jury was in session ,'had been in session

for & long while. They had been before 1it. Tt was time for ildentification.

The voung man and woman had a natural interest in making an ideptification
The identification of a gullty nsgro was Tightly enrough o their 1ik ing.
The boy and girl sssumed to identify Mason and ¥Milier-one short-, one

tall or slim, On their tesiimony if one wWas guilty the other was. ¥hat

ey saiu at +ne time waa *ncomnetent. There was no ob;ectior, thsre

‘T'ﬂ

evidence is not impresaiv It must be read from the settled case foor

the paper book is abbreviated. The assumed identification was something
1ike a month after June I4. Some distracting things had happened since.
Theiz recollgction of the black men was no more trustworthy then that
of the officers.To my mind the evidence 1s legally insufficient upon
which to rest an identification sustaining & ccnvictioﬁ-

That the girl was diseased on July IO, and Mason on July I8, is

not of much welight &3 an idzntifying circumstance. The state’s
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%ﬁﬁsician says that infection would follow in from two %o ten—daye'!&-a.

after contact. The girl says shs first noticed it in ten days or twe

weeks, She agsin says She first noticed it three days before the doctor
came. She had not told her mother. The doctor wes not called by the
family. He was sent by the prosecution.The'date of the examination,
July IO, does not seem disputed. There was a lapse of twenty-six days

between the contact alleged and the examination. She either did not

notice.infection for 23 daﬁs, or had it for ten to slxteen' days without

mentionling it. Perhaps their is an explapation , though none is offered.

Put this sside, about all that can be said is that the condition of
It was not

Mason was comsistent with guilt, ifa erime wes comritted.
his

inconsistent with innocense.A like condition in any other man in Duluth
that night, white or black, om ox off %the show grounds, wae o ah:
with his guilt of this crime. Likewlse 1% was not inconsistent with his
innocence. Identification wﬁs first nscessary and the diséaﬂe did not
ldentiFy. If the state had found the onﬂs who participated in the assault

one only being infected, and infection followed, thexe would be proof

that he accomnlished ‘thHe ‘more sericus’ crime. ‘on- the State;i thsory there

four or five other contemporaneous sources of. inAection.There was no
elirination. As the proof is it is not Aorceful; For can the ghance
statiment made by ¥ason's counsel in his brief in'suﬁ?ort'bf hié

objection to the testlmony on constitutional and other grounds— an

objection which he had & right to make- axn admlssion against the
defendant of i%ts materiality ox importance. Thnt i* furnlshes the baais

for an argument which might mislead is evident, Ca‘e was.neqessary,tq:‘:'

avoid being misled by & speclous argumenty

T4, was not for Meson to show what occurred at- the ahow grounda and

. i Ay R TSP

who participatea. To my mind it is only a chance guess that he waa

co*nected with any offense at tne show grounds. It 1s & 1ess likely

guess that he was an actor in 2 crime such &8 was charged. In my

view the evidence does not susuain the convictipn.
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